The Diminishing Relevance of Rights: Racial Disparities in the Distribution of Lead Exposure Risks by Lively, Donald E
Boston College Environmental Affairs Law Review
Volume 21
Issue 2 The 1993 National Conference on Sustainable
Solutions - Population, Consumption and Culture
Article 9
12-1-1994
The Diminishing Relevance of Rights: Racial
Disparities in the Distribution of Lead Exposure
Risks
Donald E. Lively
Follow this and additional works at: http://lawdigitalcommons.bc.edu/ealr
Part of the Civil Rights and Discrimination Commons, and the Environmental Law Commons
This Article is brought to you for free and open access by the Law Journals at Digital Commons @ Boston College Law School. It has been accepted for
inclusion in Boston College Environmental Affairs Law Review by an authorized administrator of Digital Commons @ Boston College Law School. For
more information, please contact nick.szydlowski@bc.edu.
Recommended Citation
Donald E. Lively, The Diminishing Relevance of Rights: Racial Disparities in the Distribution of Lead
Exposure Risks, 21 B.C. Envtl. Aff. L. Rev. 309 (1994), http://lawdigitalcommons.bc.edu/ealr/
vol21/iss2/9
THE DIMINISHING RELEVANCE OF RIGHTS: 
RACIAL DISPARITIES IN THE DISTRIBUTION OF 
LEAD EXPOSURE RISKS 
Donald E. Lively* 
I. INTRODUCTION 
Development of this article was supported by a research grant from 
the Institute of the Great Lakes and a Centers and Institutes Re-
search Excellence Award from The University of Toledo. 
Racial separation, in varying ways and to varying degrees, is 
a well-established aspect of American society. Whether achieved 
through a system of formal prescription, 1 or less overt means,2 social 
divisions along racial lines have had profound implications for the 
relative opportunity and experience of different groups. Constitu-
tional reckoning with segregation essentially has been limited to those 
circumstances that were a function of official requirement.3 In the 
context of public education, to which desegregation requirements first 
were directed, a distinction between de jure and de facto segregation 
* Professor, The University of Toledo, College of Law; J.D., University of California, Los 
Angeles; M.S., Northwestern University; A.B., University of California, Berkeley. 
1 Typifying prescriptive segregation are the panoply of state laws, formally requiring separa-
tion of the races, that eventually were struck down in the middle of this century. See, e.g., Brown 
v. Board of Educ., 347 U.S. 483 (1954) (prohibiting official segregation of public schools). 
2 Discrimination may be a function of sUbtlety. See Village of Arlington Heights v. Metropoli-
tan Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (noting that discrimination is not always facially 
discernible). It also may result from unconscious assumptions. See Charles Lawrence III, The 
Id, the Ego and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317, 
339-44 (1987). 
3 Residential segregation is constitutionally significant, for instance, only if it is the conse-
quence of governmental inducement. See, e.g., Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 
424, 435-36 (1976) (no duty to desegregate school district insofar as resegregation was not 
attributable to state or local authorities). 
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prefaced qualifying principles that eventually narrowed, if not evis-
cerated the mandate of Brown v. Board of Education.4 
The de facto concept is grounded in the perception of modern resi-
dential segregation as a "normal pattern of human migration."5 As a 
legal premise, it evolved in significant part due to the phenomenon of 
white flight.6 As demographic change became a major incident of 
court-ordered desegregation, the de facto premise previewed a sig-
nificant change in doctrinal emphasis from eliminating the vestiges of 
segregation ''root and branch" to eradicating them "to the extent 
practicable."7 Constitutional standards over the past four decades 
thus have presided over the transformation of a system of formal 
segregation into a regime of functional segregation.8 The experience, 
among other things, has fortified some impressions that legal reform 
is a dubious means of achieving broad social change.9 
The legacy of desegregation includes the reality that primary vari-
ants of segregation remain largely untouched. Unlike the predomi-
nantly ceremonial nature of segregation in the South,lO racial separa-
4 The distinction between de jure and de facto segregation was articulated first in Keyes v. 
School Dist. No.1, 413 U.S. 189,208-09 (1973) (constitutional violation contingent upon proof of 
segregative purpose). Subsequent decisions have limited the scope of relief in desegregation 
cases, so that newer suburban communities did not have to bear any remedial responsibilities. 
See Milliken v. Bradley, 418 U.S. 717 (1974) (striking down interdistrict desegregation order). 
Once desegregation has been achieved, no constitutional responsibility exists to maintain inte-
grated schools which may revert to a functionally deed status. See Board of Educ. of Oklahoma 
City Pub. Sch. v. Dowell, 111 S. Ct. 630, 638 (1991) (only inquiry is whether school board has 
complied with desegregation order and eliminated vestiges of past discrimination to the extent 
practicable). 
6 Spangler, 427 U.S. at 436. 
6 White flight refers to the exodus of many families from urban centers subject to desegrega-
tion decrees. The demographic consequences have confounded the task of desegregation in 
predominantly black cities where the population base affords little opportunity for racial mixing. 
See, e.g., Milliken, 418 U.S. at 783-84 (noting that remedy limited to city "would not effectively 
desegregate [its] schools''). 
7 The original formula for absolute eradication was asserted in Green v. County Sch. Bd., 391 
U.S. 430, 438 (1968) (demanding desegregative remedies that are effective and immediate). The 
relaxed standard was set forth in Dowell, 111 S. Ct. at 638. 
8 White flight and its consequences were accommodated in Spangler, 427 U.S. at 436 (accom-
modating "normal patterns of human migration") and Milliken, 418 U.S. at 74&-47 (largely 
precluding desegregation remedies). 
9 Justice Rehnquist, for instance, has doubted whether the "federal courts ... can fashion an 
'Emerald City' where all races, ethnic groups, and persons of various income levels live side by 
side .... " Cleveland Bd. of Educ. v. Reed, 445 U.S. 935,938 (1980) (Rehnquist, J., dissenting 
from denial of certiorari). Justice Powell once noted that court-ordered segregation has fostered 
"resegregation, stimulated by resentment against judicial coercion .... " Columbus Bd. of Educ. 
v. Penick, 443 U.S. 449, 483 (1979) (Powell, J., dissenting). 
10 See GUNNAR MYRDAL, AN AMERICAN DILEMMA 621 (1944) (noting that geographical 
distance was not a hallmark of segregation's formalities in the South). 
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tion in the large urban centers of the North has been characterized 
by its spatial dimensionY The phenomenon is well-evidenced in major 
urban centers in the Northeast and Midwest which, during earlier 
parts of this century, were magnets for southern blacks.12 Employ-
ment opportunities afforded by the auto and steel industry were the 
catalyst for historically significant demographic change. The influx of 
African-Americans into the region was responded to with housing 
policies and practices resulting in what has been described as the most 
segregated cities in the nation.13 During the 1960s and 1970s, segre-
gation in the region was challenged on grounds it was as constitution-
ally pernicious as the system of racial separation that characterized 
the South.14 Notwithstanding the litigative attacks on the incidents of 
racial demographics, the Supreme Court refused to equate the cir-
cumstances categorically with the comprehensive system ofrace man-
agement invalidated in Brown and its progeny.15 
Even if understood as a function of "normal [demographic] pat-
terns," the consequences of segregation are not without social and 
perhaps even constitutional significance. In addition to being a sig-
nificant factor in why education is as "separate and inherently un-
equal" now as in the past,16 racial demographics have proved to be a 
critical determinant of environmental quality. Racial imbalance in the 
distribution of environmental risk is a phenomenon that, over the 
past decade, has become well-documented.17 Private and governmen-
tal research has identified significant disparities in the placement of 
waste sites, enforcement of environmental laws, remedial action, lo-
cation of clean-up efforts, and the quality of clean-up strategies.18 
11 See id. (stressing geographical divisions between races). 
12 For a discussion of the mass migration of blacks from the South to the North, and its 
consequences during the early decades of this century, see generally JAMES KUSHNER, AMERI-
CAN APARTHEID (1983). 
13 [d. at 17. 
14 See infra notes 123-32 and accompanying text. 
15 See, e.g., Milliken v. Bradley, 418 U.S. 717, 746-47 (1974) (interdistrict plans allowable only 
to extent other district(s) contributed to segregation). 
16 [d. at 782. 
17 Recent studies indicating significant racial disparities in exposure to and remediation of 
environmental risks include the following: M. Lavelle & M. Coyle, Unequal Protection: The 
Racial Divide in Environmental Law, NAT'L L.J., Sept. 21, 1992, at Sl; Commission for Racial 
Justice, United Church of Christ, "Toxic Wastes and Race in the United States:" A National 
Report on the Racial and Socioeconomic Characteristics of Communities with Hazardous 
Waste Sites (1966) [hereinafter UCC ReportJ. 
18 An analysis of census data, civil court actions by the Environmental Protection Agency 
(EPA) and the agency's clean-up efforts at Superfund toxic waste sites demonstrated that 
penalties for hazardous waste violations were 500% higher in communities with the greatest 
white population, penalties overall were 45% higher in white communities than in minority 
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A growing perception that environmental policy has deviated from 
principles of equal enforcement has heightened the prominence of 
environmental justice on civil rights agendas.19 It also has induced the 
Environmental Protection Agency ("EPA") to undertake a self-study 
of comparative exposures and risks and of how it should respond to 
identified disparities.20 The EPA has acknowledged the need to in-
crease the priority of environmental equity issues, to improve meth-
ods of assessing comparative risks by including the factor of race, and 
to upgrade communication efforts with low-income groups and racial 
minorities.21 As a baseline principle, the EPA has stressed that "[t]he 
consequences of environmental pollution should not be borne dispro-
portionately by any segment of the population."22 
Consistent with the EPNs recently articulated interest in environ-
mental equity, it has initiated studies and programs focused especially 
upon minority communities.23 Data it has collected on the distribution 
of lead exposure risks suggest that concern with environmental ineq-
uity is not misplaced or overstated. Exposure to lead is a problem 
that, although of national dimension,24 is especially acute in regions 
with large and long-established population bases.25 The EPA projects 
that, of 1,429,000 children under the age of seven in six midwestern 
states,26 166,000 have elevated blood-lead levels.27 Of the total number 
of children at risk, the EPA estimates that 56,000 are African-Ameri-
can and 12,000 are Hispanic.28 The high proportion of minority expo-
sure correlates to preexisting research indicating that poor minority 
communities; Superfund clean-up efforts in minority communities took 20% longer for placement 
on the national priority action list, action in Superfund cleanup took 12% to 22% longer at 
minority sites in half of the EPA regions. See Lavelle & Coyle, supra note 17. 
19 A representative of the National Association for the Advancement of Colored People has 
described environmental justice as "the cutting edge of a new civil rights movement." ld. 
(statement of Wade Henderson, Director of NAACP Washington office). 
20 R. Wolcott & R. Milligan, Findings and Recommendations of EPA's Environmental Equity 
Workgroup, EPA J., Mar.-Apr. 1992, at 20 (remarks of William K. Reilly, Administrator, EPA). 
211d. 
221d. 
23 See D. Martin, Lead Clean-up in the Midwest, EPA J., Mar.-Apr. 1992, at 56. 
24 It is estimated that 15 percent of American children have elevated blood-lead levels. 
25 Martin, supra note 23, at 56. 
26 The states studied were Minnesota, Wisconsin, Illinois, Indiana, Ohio and Michigan. 
27 WILLIAM H. SANDERS III, U.S. ENVIRONMENTAL PROTECTION AGENCY, PROJECT LEAP-
PHASE I, SPATIAL AND NUMERICAL DIMENSIONS OF YOUNG MINORITY CHILDREN EXPOSED 
TO Low-LEVEL ENVIRONMENTAL SOURCES OF LEAD (1992) [hereinafter PROJECT LEAP]. The 
level of concern, set by the Centers for Disease Control, is 10 milligrams of lead per deciliter of 
blood (10 mg/dL.). ld. at 16. 
281d. at xi. 
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children in central cities, experiencing malnutrition and other health 
risks, are more susceptible to lead poisoning.29 
Many environmental problems, such as those incidental to the loca-
tion or cleanup of waste sites or pertaining to the enforcement of 
regulations and imposition of sanctions, directly implicate the govern-
ment. To the extent official policy and decision-making affects the 
distribution of environmental burdens and benefits, it is bound by 
basic principles of constitutional equality.30 Establishing a constitu-
tional violation is a vexing exercise, however, even when a clear 
connection exists between official action and environmental impact.3! 
The possibility of constitutional relief may be even more remote as 
the relationship between government action and environmental cir-
cumstances becomes more uncertain or distant.32 
Lead contamination is a problem that has accumulated over many 
generations of private decisions and choices with respect to processes 
of construction, transportation and industry.33 Although irrelevant to 
the actual introduction of lead into the environment, race is a factor 
in how contemporary risks of exposure to lead are distributed.34 In-
sofar as disproportionate environmental burdens are an aspect of a 
residential segregation attributable in part to official action,35 it may 
be possible to spin a constitutional theory of relief. Rights identifica-
tion and management have been a crucial aspect oflegal strategy over 
the course of this century that has reckoned with racial injustice in a 
variety of contexts. Academic possibility and traditional tactics, as 
noted later,36 do not necessarily afford efficient or meaningful relief 
when the standards for proving a rights violation are demanding and 
the efficacy of remediation is uncertain. Further confounding to any 
rights strategy are circumstances in which racial significance is a 
function less of official policy than of transcendent social reality. This 
article will (1) examine the nature, extent and racial disparity of lead 
29 Martin, supra note 23, at 57. 
80 The equal protection guarantee has been interpreted to prohibit official purposeful discrimi-
nation. See, e.g., Washington v. Davis, 426 U.S. 229, 240 (1976) (proof of discriminatory purpose 
essential for establishing equal protection violation). The Civil Rights Act of 1964 prohibits 
discrimination in federally assisted programs. 42 U.S.C. §§ 2000e-2(j) (Law Co-op. 1989 & Supp. 
1993). 
31 See infra notes 100-17 and accompanying text. 
32 See infra notes 129-35 and accompanying text. 
33 See infra notes 51, 52, 62, 119 and accompanying text. 
34 See supra note 28, infra notes 66-72 and accompanying text. 
35 See infra notes 123-27 and accompanying text. 
36 See infra Part III. 
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exposure risks in the Great Lakes region; (2) assess the utility of 
reckoning with the problem as a civil rights issue; and (3) explore 
alternative strategies for remediation. 
II. DIMENSIONS AND DISPARITIES OF LEAD EXPOSURE 
The hazards of exposure to lead have been documented by research 
over the course of the past century.37 Studies have linked high lead 
exposure to decreased fertility,38 spontaneous abortions,39 miscar-
riages,40 and other pathologies.41 Studies dating back to 192942 have 
established especially pernicious consequences of high lead exposure 
to children including retarded physical growth and development,43 
brain damage and learning disabilities,44 hyperactivity,45 and impaired 
hearing.46 Such effects are long-term, although they may be amelio-
rated by reduced exposure or medical care.47 
Concern with the toxic effects of lead in recent years has generated 
regulation that has phased down lead as an element in gasoline and 
37 Initial research in the late nineteenth century was performed in Australia. See PROJECT 
LEAp, supra note 27, at 14. 
38 AGENCY FOR TOXIC SUBSTANCES AND DISEASE REGISTRY, TOXICOLOGICAL PROFILE FOR 
LEAD (1990)[hereinafter ATSDR 1990]. 
39Id. 
40 A. McMichael, G. Vimpani, E. Robertson, P. Baghurst, P. Clark, The Port Pirie Cohort 
Study: Maternal Blood-Lead and Pregnancy Outcome, 40 J. EPIDEMIOLOGICAL COMMUNITY 
HEALTH 18, 21 (1986). 
41 General effects include "encephalopathy, colic, anemia, nephropathy and electrocardiog-
raphic abnormalities." PROJECT LEAP, supra note 27, at 4. 
42 Initial observations regarding the effects of lead exposure upon children were made in L. 
Nye, An Investigation of the Extraordinary Incidence of Chronic Nephritis in Yonng People 
in Queensland, 2 MED. J. AUSTL. 145 (1929). The study identified stunted physical development 
and chronic nephritis as consequences of high exposure to lead. Id. 
43 See id.; J. Schwartz, C. Angle, H. Pitcher, Relationship Between Childhood Blood Lead 
Levels and Stature, 77 PED. 281, 281-88 (1986). 
44 See K. Dietrich, K. Krafft, R. Bornschein, R. Hammond, O. Berger, P. Succop, B. Mariana, 
Low-level Fetal Lead Exposure Effect on Neurobehavioral Development in Early Infancy, 80 
PED. 721, 721--30 (1987); M. Fulton, G. Raab, G. Thomson, D. Laxen, R. Hunter, W. Hepburn, 
Influence of Blood Lead on the Ability and Attainment of Children in Edinburgh, 1 LANCET 
1221, 1221-26 (1987); B. Hawk, S. Schroeder, G. Robinson, D. Otto, P. Mushak, D. Kleinbaum, 
G. Dawson, Relation of Lead and Social Factors to IQ of Low-SES Children: A Partial 
Replication, 91 AM. J. MENTAL DEFICIENCY 178, 178-83 (1986). 
45 G. Winneke, V. Beginn, T. Ewert, C. Havestudt, V. Kraemer, C. Krause, H. Thron, H. 
Wagner, Comparing the Effects of Perinatal and Later Childhood Lead Exposure on Neurobe-
havioral Outcome, 38 ENVTL. RES. 155 (1985). 
46J. Schwartz & D. Otto, Blood-lead, Hearing Threshold, and Neurobehavioral Development 
in Children and Youth, 42 ARCHITECT ENVTL. HEALTH 153 (1987). 
47 U.S. ENVIRONMENTAL PROTECTION AGENCY, LEAD POISONING AND YOUR CHILD 1, col. 1 
(1992). 
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paint48 and reduced substantially its presence in the environment.49 
Despite such achievement, lead persists as a significant and pervasive 
factor in and near many households. Much of the problem, until rela-
tively recently, has been attributable to limited appreciation of lead's 
presence and risks and the reality that the substance does not break 
down naturally.50 Most homes built before 1960 contain lead-based 
paint, which also may be present in homes constructed before resi-
dential use of lead was prohibited in 1978.51 Although old water pipes 
containing lead or lead solder present a contamination risk,52 as does 
soil near streets and highways,53 the primary source of contamination 
is lead-based paint that either has chipped or flaked or has been 
absorbed into dust and soil.54 Especially common pathways of expo-
sure for children playing in lead contaminated dust or dirt is simple 
breathing or transfer oflead particles from fingers or toys to mouths.55 
Although the risks of lead exposure are well-established, and have 
elicited regulatory initiatives to control further emission of lead into 
the environment,56 new data establish grounds for further concern 
with respect to lead already present in many homes and immediate 
48 Prior to restrictions on the use of lead in gasoline, motor vehicles emitted significant 
aIllounts of lead into the atmosphere contributing to about a quarter of blood-lead levels. 
AGENCY FOR ToXIC SUBSTANCES AND DISEASE REGISTRY, THE NATURE AND EXTENT OF 
LEAD POISONING IN THE UNITED STATES: A REPORT TO CONGRESS, (1988) [hereinafter 
ATSDR 1988]. 
49 Reduction of lead emissions although significant, see supra notes 38--46, by itself has not 
resulted in the lowering of all elevated blood readings to acceptable levels. See PROJECT LEAP, 
supra note 27, at 35. 
50 See U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 47. 
51 See id. at col. 3. In the Great Lakes region, not surprisingly, the number of homes with 
peeling lead paint varies proportionately with dwelling age. Of 470,000 unsound lead-painted 
homes, 264,000 were built prior to 1940; 159,000 were put up between 1940 and 1959; and 47,000 
were constructed between 1960 and 1974. See PROJECT LEAP, supra note 27, at 32, Table III. 
52 House age also correlates to the risk of lead exposure from drinking water, insofar as lead 
pipes were common in pre-1920 homes and lead solder was common through the mid-I98Os. See 
PROJECT LEAP, supra note 27, at 42. It has been estimated that 16% of the nation's population 
may be exposed to lead exceeding 20 mg/dL at the drinking tap. See U. S. ENvmONMENTAL 
PROTECTION AGENCY, REDUCING LEAD IN DRINKING WATER: A BENEFIT ANALYSIS 230--{)9--
86--{)19 (1986). In its Great Lakes study, however, the EPA has identified drinking water as a 
potential pathway of exposure to lead in only 7 of the 83 cities it surveyed in the six states. See 
PROJECT LEAP, supra note 27, at 103--{)6, Table XVII. 
63 Levels of contaIllination vary according to whether vehicular traffic has been high or low. 
See PROJECT LEAP, supra note 27, at 37. Because lead does not break down naturally, the phase 
down of leaded gasoline does not affect existing deposits in soil near roads. See supra note 46 
and accompanying text. 
54 ContaIllinated soil and dust is described by the EPA as the predominant source of lead 
exposure in the Great Lakes region. See PROJECT LEAP, supra note 27, at xi. 
55 U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 47, at col. 2. 
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surroundings. Research indicates that toxic consequences may be a 
function of blood-lead levels lower than what previously was assumed 
to be the risk threshold.57 The accumulation of evidence, suggesting a 
link between lower level exposure and decreased physical and mental 
development58 and neurobehavioral damage,59 has prompted the Cen-
ter for Disease Control to (1) establish a baseline concern for blood-
levels in children at or exceeding ten mg/dL,60 and (2) recommend 
intervention for those with elevated readings.61 The Secretary of 
Health and Human Services has described lead poisoning as "the 
number one environmental threat to the health of children in the 
United States."62 
The distribution of lead contamination risks, in significant part, is 
a function of a community's history and particularly the age of its 
housing stock.63 Not surprisingly, exposure risks in older urban areas 
exceed those in newer suburban communities. The phenomenon of 
white flight64-a significant demographic factor in recent decades in 
major metropolitan areas-has fortified residential segregation and 
enhanced racial disparity in exposure risks. Newer and predomi-
nantly white suburbs and older and largely black inner cities are 
primary demographic characteristics of major urban centers in the 
Northeast and Midwest, which not only have been a base for lead-pol-
luting activities but have a high incidence of older neighborhoods most 
likely to be at risk.65 Given such circumstances, it is not surprising 
56 Heightened awareness of lead's perils has resulted in the phasing down of lead in gasoline 
and paint and its elimination in modem household plumbing. See id. at col. 1. 
57 The reduction from 15 mg/dL to 10 mg/dL reflects the concern generated by recent studies. 
See PROJECT LEAP, supra note 27, at 16. 
58 See supra notes 42-44 and accompanying text. 
59 See supra notes 45-46 and accompanying text. 
60 Alliance to End Childhood Lead Poisoning, Preventing Childhood Lead Poisoning: The 
First Comprehensive National Conference, Oct. 1991 (remarks of L. Sullivan), cited in PROJECT 
LEAp, supra note 27, at 16. 
61 [d. 
62 [d. (emphasis in original). 
63 PROJECT LEAP, supra note 27, at 31...,'32; U.S. ENVIRONMENTAL PROTECTION AGENCY, 
supra note 47, at col. 3. 
64 White flight denotes the process of population redistribution in which whites leave a com-
munity, usually an older city, and settle in suburbs. It is a phenomenon that often has been 
accelerated by court-ordered school desegregation. Although litigation has been brought to 
compel newly-created school districts to participate in area-wide desegregation plans, the 
Supreme Court has precluded such plans, unless proof of segregative collusion exists. Milliken 
v. Bradley, 418 U.S. 717, 746-47 (1974). 
65 The Great Lakes region was focused upon by the EPA because like the Northeast, it 
contains a high proportion of the nation's large cities with older housing stock. Interview with 
David 'furpin, Director of the LEAD Project, EPA, Region 5, in Chicago, IL (June 11, 1993). 
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that significant disparities in blood-lead levels exist on the basis of 
ethnicity.66 Recent studies have confirmed consistent and significant 
exposure variances correlated to race.67 
When race and income are factored together disparities are even 
more egregious. An Agency for Toxic Substances and Disease Regis-
try study disclosed that, among families with an annual income under 
$6,000, the percentage of black children having blood-lead levels ex-
ceeding fifteen mg/dL is sixty-eight percent, contrasted with a level 
for white children of thirty-six percent.68 The independent significance 
of race is further evidenced by results showing that 26.6 percent of 
all African-American children, as opposed to 7.1 percent of all white 
children, have blood-lead levels exceeding fifteen mg/dL.69 
Such figures identifying a race-dependent disparity of risk are re-
inforced and amplified by the EPA's data pertaining to cities and 
states in the Midwest region.70 Tables 1 and 2 respectively identify, in 
both raw numbers and percentages, comparative incidents of expo-
sure to lead in the region's ten highest risk cities. Tables 1 and 2 
follow: 
Table pi Top Ranked Cities by Number of Children Exceeding 10 m/dL Pb-B 
Expected No. Expected 
of African- No. of 
Expected Total American Hispanic 
No. of Children Children < 7 Children < 7 
City % < 7 Years Old Years Old Years Old 
1 Chicago,IL 13 40,370 18,712 7,888 
2 Detroit, MI 14 19,142 12,409 555 
3 Milwaukee, WI 20 13,878 4,225 781 
4 Cleveland, OH 15 9,396 4,022 360 
5 Cincinnati,OH 13 5,415 1,939 41 
6 Indianapolis, IN 7 5,223 1,740 52 
7 Minneapolis, MN 15 4,611 379 59 
8 Toledo,OH 12 4,515 1,157 182 
9 St. Paul, MN 13 3,333 194 97 
10 Akron,OH 85 3,161 694 20 
66 PROJECT LEAP, supra note 27, at 46--48. 
67 National studies along with local research in Chicago, Minneapolis, and St. Paul are sum-
marized in PROJECT LEAP, supra note 27, at 44-47. 
68 See ATSDR 1988, supra note 48. 
69 See id. 
70 See id. at 122-30. A table indicating the distribution of lead exposure risk by races is 
reproduced in Appendix A. 
71 PROJECT LEAP, supra note 27, at 129, Table XXVI. 
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Table IP2 Top Ranked Cities by Percentile of Children Exceeding 10 m/dL Pb-B 
Expected 
Expected Expected No. of No. of 
Total No. of African- American Hispanic 
Children < Children < 7 Children < 7 
City % 7 Years Old Years Old Years Old 
1 Milwaukee, WI 20.4 13,878 4,225 781 
2 Jackson, MI 16.3 748 118 15 
3 Duluth, MN 15.5 1,284 9 5 
4 Minneapolis, MN 15.5 4,611 379 59 
5 Cleveland, OH 15.3 9,396 4,022 360 
6 Terre Haute, IN 15.2 797 71 6 
7 Detroit, MI 14.2 19,142 12,409 556 
8 Cincinnati,OH 13.9 5,415 1,934 41 
9 Battle Creek, MI 13.7 569 129 11 
10 Akron,OH 13.4 3,161 694 20 
Although the EPA's research methodology does not establish the total 
incidence of lead exposure, the analysis has been touted as an effec-
tive screening process.73 As evidence of comparative risk, the data 
establish a clear correlation between racial demography and environ-
mental danger.74 The connection is further illustrated by like dispari-
ties in all cities surveyed.75 
Minus the factor of race, the risks delineated by the EPA study of 
the Great Lakes region would establish a basic, albeit serious, public 
health problem. The racial dimension of lead contamination, however, 
identifies a condition with further overtones. As another wrinkle in 
the nation's legacy of racial discrimination and disadvantage, environ-
mental inequity has become a priority concern of major civil rights 
organizations.76 Given the successful undoing of official segregation 
through the courts,77 and modern methods of relief from civil rights 
violations, litigation has established itself as a primary method of 
72Id. at 128, Table XXV. 
73 The EPA used a new sampling method that "may have no practical value as a prediction of 
the actual number of children expected to have elevated blood-levels" but has as its primary 
value the identification of comparative risks. Id. at xi. 
74Id. at xi. 
75 See id. at Appendix A. 
76 Lavelle & Coyle, supra note 17, at 1 (environmental justice described by NAACP official 
as "cutting edge of a new civil rights struggle"). 
77 The prohibition of official segregation in public schools, in Brown v. Board of Educ., 347 
U.S. 4&3 (1954), culminated two decades of litigation activity under the equal protection clause. 
DONALD E. LIVELY, THE CONSTITUTION AND RACE 98-114 (1992). At least through the 1970s, 
the Supreme Court assertively implemented the Brown mandate to desegregate schools and 
other public venues primarily in the South but also in some northern cities. Id. at 114-19. 
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challenging unequal distribution of burdens and benefits on the basis 
of race.7S Environmental justice has been described as "the cutting 
edge of a new civil rights struggle."79 As a means of reckoning with 
environmental inequities, especially those identified in the compara-
tive incidence of lead exposure, a rights model is dubious at best. 
Constitutional standards of review generally have hardened against 
challenges to the established order, as the Supreme Court has become 
increasingly reluctant to identify a nexus between state action and 
racial disparity.so Moreover, because of variances in the cause, nature, 
and experience of environmental risks, it is doubtful that any particu-
lar remedial tactic is viable for all purposes. The extent to which racial 
disparities in lead contamination risks are understandable and man-
ageable as a civil rights problem depends, as discussed in Part III,s1 
on their relationship to discriminatory state action. Even assuming a 
connection, as further noted, the wisdom of such a remedial strategy 
must be seriously pondered. 
III. THE ENVIRONMENTAL RIGHTS MODEL AND ITS 
RELEVANCE TO LEAD EXPOSURE RISKS 
Increasingly over the past decade environmental quality has been 
referred to as "a civil rights issue."s2 Heightened awareness of racial 
disparities in the distribution of environmental risk has generated 
organized protest83 and claims staked to the Constitution and federal 
civil rights laws.84 Such initiative draws largely upon a model of re-
course that, during the middle part of this century, was effective in 
defeating formal systems of segregation and discrimination.s5 Reli-
ance upon the judiciary and resort to public demonstrations were 
primary methods of achieving racial reform that, given a closed po-
78 Further encouraging judicial recourse was enactment of the Civil Rights Act of 1964, 42 
U.S.C. §§ 2000a-2000e-2(j) (Law Co-op. 1989 & Supp. 1993), which provides private rights of 
action against public and private discrimination in employment, public facilities and accommo-
dations, and federally assisted programs. 
79 Lavelle & Coyle, supra note 17, at 1. 
80 See infra notes 123-175 and accompanying text. 
81 See infra notes 98-119 and accompanying text. 
82 See A. Brown, "Environmental Racism": Fact or Fiction?, 12 ENVTL. L. 1, 2 (1992-93). 
83 M. Lavelle & M. Coyle, When Movements Coalesce, NAT'L L.J., Sept. 21, 1992, at 10 
(describing community activism against environmental hazards). 
84 See infra notes 98-119 and accompanying text. 
85 Constitutional challenges over the course of two decades eventually defeated segregation 
in 1954. Brown v. Bd. of Educ., 347 U.S. 483 (1954). Widespread demonstrations over the next 
decade contributed to passage of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000a-2000e-2 (Law 
Co-op. 1989 & Supp. 1993), which barred discrimination in various public contexts. 
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litical process, were the only outlets for negotiating racially significant 
change in law and society.86 Constitutional progress in particular was 
made possible by the Supreme Court's construction of standards in 
the 1930s that enabled it to review rigorously the output of an under-
inclusive legislative branch.87 Attention to process defects in the po-
litical system, as a basis for more exacting judicial review,88 eventually 
made possible the constitutional undoing of prescriptive segregation.89 
Even if judicial activity was effective in challenging formal segre-
gation,90 it is debatable whether the rights model provides an ideal 
strategy for reckoning with racially significant environmental dispari-
ties generally and the distribution oflead contamination risks particu-
larly. Wealth is a significant factor in determining exposure,91 but 
the overarching significance of race dispels conventional assumptions 
about risk distribution. Although "poor people do not have the same 
means to buy their way out of polluted neighborhoods,"92 minorities 
are exposed to even higher environmental risks as a function of ves-
tigial discrimination that further impairs their mobility.93 From a 
rights perspective, the crucial question is whether racial disparities 
in the distribution of environmental risks implicate a constitutionally 
protected interest. 
The Constitution, neither by its terms nor its interpretation, pro-
86 Until the Voting Rights Act of 1965,42 U.S.C. § 1973 (Law Co-op. 1989 & Supp. 1993), was 
enacted, access to the political process was denied by various devices that prohibited blacks 
from voting or seeking public office. 
87 In foreclosing an era in which it had extensively second-guessed legislative wisdom with 
respect to economic and social policy, the Court in United States v. Carolene Products Co., 
observed that it would defer to regulatory judgment unless an enactment implicates specific 
constitutional guarantees or in the event of "prejudice against discrete and insular minorities." 
304 U.S. 144, 152 n.4 (1937). 
88 See id. ("more searching judicial inquiry" justified insofar as prejudice tends to "curtail the 
operation of those political processes"). Strict scrutiny of racial classifications, as a standard of 
review was formalized by the U.S. Supreme Court in Korematsu v. United States, 323 U.S. 214, 
216 (1944). 
89 E.g., Brown v. Board of Educ., 347 U.S. 483 (1954) (racially segregated education is inher-
ently unequal). 
90 Official segregation in a broad spectrum of public contexts was invalidated in the years 
immediately following Brawn. E.g., New Orleans City Park Improvement Ass'n v. Detiege, 358 
U.S. 54 (1958) (parks); Gayle v. Browder, 352 U.S. 903 (1956) (buses); Baltimore City v. Dawson, 
350 U.S. 877 (1955) (beaches). 
91 Because African-Americans, Hispanics and other minorities tend to be concentrated in older 
neighborhoods in cities, and lead exposure risk varies in relationship to housing stock age, see 
supra note 50 and accompanying text, the higher rate of exposure among those groups is not 
surprising. 
92 P. Mohai & B. Bryant, Race, Poverty, and the Environment; The Disadvantaged Face 
Greater Risks, EPA J., Mar.-Apr. 1992, at 6. 
93 [d. 
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vides any right to environmental quality.94 The equal protection guar-
antee,95 however, prohibits official distribution of burdens and benefits 
in a race-dependent way.96 For official decisions affecting the environ-
ment, such as the placement of a waste site, equal protection has 
obvious implications.97 Its pertinence is less evident when risk dispar-
ity, such as that defining lead contamination in the Great Lakes re-
gion, is not a direct consequence of government decision or policy. As 
an environmental reality inherited by groups whose housing choices 
for practical purposes are limited to higher risk areas, heightened 
chances of lead exposure represent one of the innumerable incidents 
of relative disadvantage that correlates to race. Nevertheless, minus 
connection to a discriminatory state design, it is a variance that has 
no constitutional significance. 
Equal protection claims may be a logical response when environ-
mental risks are distributed by government action in a way that is 
perceived as disproportionately burdensome to a particular group. 
The placement of waste sites, not surprisingly, has become a particu-
larly notable target of constitutional attention. Even when no dispute 
has occurred with respect to the existence of state action, however, 
constitution litigation has not been especially productive.98 Critical to 
the identification of a constitutional violation, in a case concerning 
racial disparity in the distribution of environmental risks/l9 is proof of 
deliberate state discrimination on the basis of race. Limited remedial 
achievement is largely attributable to this vexing requirement of 
having to prove discriminatory intent. 100 
In Bean v. Southwestern Waste Management COrp.,lOl an equal 
protection violation was alleged on grounds that placement of a waste 
94 Such a right, if it were to be recognized, would be derived probably through the due process 
clause of the Fourteenth Amendment which, for instance, has yielded the right to privacy as an 
"interest implicit in the concept of ordered liberty" or "rooted in this Nation's history and 
tradition." 
95 U.S. CONST. amend. XlV. 
96 See, e.g., Richmond v. J.A. Croson Co., 488 U.S. 469, 493-94 (1989) (system of racial prefer-
ences in contracting at odds with equal protection). 
!fl Purposeful governmental discrimination on the basis of race is the nub of an equal protection 
offense. See, e.g., Washington v. Davis, 426 U.S. 229, 240 (1976) (finding insufficient proof of 
discriminatory motive in public employment case). 
98 See infra notes 100-119 and accompanying text. 
99 [d. 
100 Proof of discriminatory motive is essential for purposes of establishing an equal protection 
violation. See, e.g., Davis, 426 U.S. at 240. This requirement has elicited criticism on the grounds 
that actual intent is elusive and illusory and thus rejected in other constitutional contexts. 
DONALD E. LIVELY, THE CONSTITUTION AND RACE 170--71 (1992). 
101 482 F. Supp. 673 (S.D. Tex. 1979). 
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disposal facility furthered a pattern of discrimination in siting deci-
sions.102 Challenges to the plaintiffs' data base103 and the specific rela-
tionship between ethnicity and waste sites in a predominantly minor-
ity area104 were successful in defeating an inference of discriminatory 
purpose.105 Although the plaintiffs alleged a discriminatory pattern of 
locating waste sites in minority communities, including two in a city 
council district that was 70% minority in population,loo the court ref-
erenced census tracts indicating that over 82.4% of the city's seven-
teen waste sites were situated in census tracts with 50% or less 
minority population.107 The court also was unpersuaded by other evi-
dence of alleged discrimination, including a showing that 32.4% of 
solid waste sites were located in the section of the city where 73.4% 
of the Anglo population lived, but 67.6% of the sites were situated in 
sections where 61.6% of the minority population resided.108 Upon de-
termining that the bulk of waste sites were where most of the area's 
industry was located, and census tracts again offered different indi-
cations, the court concluded that the relationship between race and 
placement decisions was statistically insignificant.109 
Failure to establish discriminatory purpose also was fatal to an 
equal protection claim in East Bibb Twiggs Neighborhood Ass'n v. 
Macon-Bibb County Planning & Zoning Commission,llo which con-
cerned approval of a landfill in a predominantly black community.111 
Although acknowledging a disproportionate effect upon black resi-
dents,112 the court rejected the plaintiff's definition of the community 
pursuant to political boundary linesYs The plaintiffs provided evi-
dence showing the approved site would result in both of the city's 
landfills being located in a county commission district that was 70% 
102 ld. at 677. 
100 ld. at 677-68 (placement of all waste sites in community not statistically significant insofar 
as only two of them existed altogether). 
104 ld. at 678 (although predominantly minority target area had 15% of city's waste sites and 
6.90/0 of city's total population, half of waste sites in target area were located in census tracts 
with 70% Anglo population). 
105 ld. at 678-80 (no basis for inferring purposeful discrimination for purposes of a preliminary 
injunction). 
106 ld. at 677. 
107 ld. 
106 I d. at 678. 
109 ld. at 679. The court defined minority census tracts as those with more than 39.3% minority 
population and Anglo census tracts as those with 60.7% Anglo population. ld. 
110 706 F. Supp. 880 (M.D.Ga.), aff'd 896 F.2d 1264 (11th Cir. 1989). 
111 ld. at 881. 
112Id. at 884-85 (acknowledging that a census tract which was 60% black would be affected to 
a "somewhat larger degree"). 
113Id. at 885. (70% black commission district containing county's only two landfills rejected as 
reference point in favor offocus upon predominantly white census tract near one of the landfills). 
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black.1l4 The court referenced census tract data, however, indicating 
that one of the waste sites was in a predominantly white tract.ll5 
Despite acknowledging an impact "to a somewhat larger degree" 
upon the area's black population,1l6 it remained unpersuaded that the 
landfill locations were a function of purposeful discriminatory siting.1l7 
The results in Bean and East Bibb Twiggs illuminate the formidable 
barrier that the discriminatory purpose standard presents to equal 
protection claims.n8 Problematic too is the need to define an affected 
community in terms that are not disputable.ll9 Significantly, insofar as 
the EPA has identified comparative lead exposure risk in terms of 
total incidence and population percentage, without reference to spe-
cific neighborhoods, the reality of risk distribution is difficult to ma-
nipulate pursuant to competitive line-drawing. More confounding to 
a constitutional reckoning with the racially disproportionate distribu-
tion of lead exposure risks are the threshold conditions of proving not 
only that disparities are the function of purposeful discrimination but 
of state action.120 Whether the disparate risks of lead exposure are 
attributable to governmental action is dependent upon perspective. 
Unlike the circumstances of Bean or East Bibb Twiggs,121 no claim can 
be stated against a particular state decision or policy. As the EPA lead 
study notes, actual causes of lead contamination historically have been 
industrial emissions, combusted fuels, plumbing materials and paint.l22 
If source is the only consideration, the release of lead into the envi-
ronment has been a function of private rather than state action. Only 
if disparate risks of exposure are also understandable as the conse-
quence of demographic patterns connected to official action or policy 
is state responsibility an arguable reality.123 
114 [d. at 884-85. 
115 The white population in the census tract amounted to 76% of the total population. [d. at 884. 
116 [d. at 885. 
117 rd. at 884-85 (quoting Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 
U.S. 252, 266 (1977) (no "clear pattern, unexplainable on grounds other than race"). The court 
also was unmoved by arguments that the siting decision should be measured "against historical 
background of locating undesirable land uses in black neighborhoods," that the siting decision 
was skewed by procedural irregularity, and that the legislative or administrative history was 
suspect. [d. at 885-86. 
118 See supra note 87. 
119 See supra notes 91, 96 and accompanying text. 
120 Racial discrimination is not actionable under the equal protection clause unless a function 
of state action. See Civil Rights Cases, 109 U.S. 3, 11, (1883) (Fourteenth Amendment proscribes 
only "[sltate action of a particular character"). 
121 See supra notes 98-119 and accompanying text. 
122 See PROJECT LEAP, supra note 27, at 29-43 (identifying sources of lead contamination). 
123 Even then, an effort to establish state action would have to reckon with a body of case law 
that tends to define state action in restrictive terms. The court a few decades ago, for instance, 
discerned state action when a symbiotic relationship existed between the state and a private 
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Race is well-documented as a regulatory factor determining hous-
ing opportunity and choice.l24 Notwithstanding modern legislation 
that prohibits discriminatory housing practices,125 racially determined 
settlement patterns are a common feature of contemporary society.126 
Even if modern home purchasing or renting decisions may be less 
influenced by race than in the past, a legacy of segregated neighbor-
hoods is the consequence of race-consciousness in both the private and 
the public sector. Restrictive covenants, common to major cities of 
the Great Lakes region, were effective as a means of controlling 
demographic characteristics of communities as they evolved because 
they were officially enforced.127 Neighborhood divisions were further 
etched by federal lending policies that protected residential loans 
from "adverse influences," including the mixing of "inharmonious ra-
cial groupS."128 Further contributing to racially defined neighborhoods 
have been official decisions concerning the siting of schools and public 
housing and the distribution of urban development funds. l29 Harden-
ing the divisions that official action created has been private reaction 
to constitutional remediation of segregation.1OO 
Official policy and action, although not exclusive factors, have 
been important facilitators of residential segregation. Whether the 
influence would be recognized as constitutionally significant is doubt-
entity which was the proximate source of discrimination. See Burton v. Wilmington Parking 
Auth., 365 U.S. 715 (1961). The Burtan decision has not proved to be a fertile source of doctrinal 
development, however, as the Court over the past few decades largely has cramped the possi-
bilities for state action. Even in circumstances of mixed responsibility and function, the Court 
has been reluctant to attribute the action of a private person or entity to the state. See, e.g., 
National Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179 (1988) (NCAA did not deny due 
process because its action was not that of a state). 
124 A formal system of segregation, distributing opportunity, privileges and protections en-
dured until the middle of this century and thus has been accommodated for most of the 
Fourteenth Amendment's history. Official management of racial status and its incidents is 
discussed in C. WOODWARD, THE STRANGE CAREER OF JIM CROW (1964). 
125 The Fair Housing Act of 1968, 42 U.S.C. §§ 3601-3619 (Law Co-op. 1989 & Supp. 1993), 
generally prohibits discrimination in the sale of and rental of housing. 
1a; Especially in major metropolitan areas, a dominant demographic feature is predominantly 
black central cities and predominantly white suburbs. See, e.g., Milliken v. Bradley, 418 U.S. 717, 
729 n.lO (1974). 
127 Keyes v. School Dist. No.1, 413 U.S. 189, 216 (1973) (Douglas, J., concurring) (noting 
segregation effect of such controls). The Court found restrictive covenants violative of the equal 
protection guarantee in Shelley v. Kramer, 334 U.S. 1 (1948). 
128 PAUL JACOBS, PRELUDE TO A RIOT: A VIEW OF URBAN AMERICA FROM THE BOTTOM 140 
(1967) (citing FHA guidelines in effect until the middle of this century). 
129 See Keyes, 413 U.S. at 216 (Douglas, J., concurring) (noting segregative effect of such 
decisions). 
130 For discussion of white flight, especially in response to desegregation remedies, see supra 
note 6 and accompanying text. 
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ful, however, given case law that has defined state induced segrega-
tion in narrow terms.l31 Even assuming a finding of state action, the 
need to prove discriminatory purpose would be difficult to satisfy. 
Previous distinctions between de jure and de facto segregation, in the 
context of public education,132 have indicated a demand for obvious 
and proximate connections between state action and segregative con-
sequence. Perceptions of residential housing patterns as the function 
of "normal patterns of human migration,"l33 being "caused by social, 
economic and demographic forces" that cannot be attributed to official 
action or policy,134 identify principles and perspectives that preclude 
or cut off segregative responsibility. Like the premise of proximate 
causation in tort law,l35 the limiting principle of de jure segregation 
seems to terminate responsibility for consequences beyond those that 
are immediate or close. Even if an aspect of general segregative 
reality, higher risks oflead exposure may not be sufficiently connected 
to official discrimination for purposes of satisfying modern constitu-
tional standards. 
Equal protection more logically would arise as a consideration if a 
lead abatement policy were racially disproportionate in its operation. 
Such a racially disparate allocation of government resources or serv-
ices would be at odds with constitutional requirements,136 provided 
that discriminatory purpose was establishedp7 Relevant to estab-
lishing discriminatory purpose would be circumstantial factors includ-
ing the historical background of policies, departures from usual deci-
sion-making sequences or procedures, and contemporary statements 
by officials.1aB Given such reference points, for purposes of discerning 
discriminatory purpose, relevant considerations in the review of lead 
abatement policy would include disparities in the distribution of re-
medial services, deviations from procedures usually followed in envi-
131 See, e.g., Milliken, 418 U.S. at 746-48 (although state contributed to urban segregation, no 
duty by outlying communities to participate in desegregation plans). 
132 As indicated in notes 102-04 and accompanying text, the Court disregarded or discounted 
factors that establish official segregative purpose. 
133 Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 424, 437 (1976). 
134 Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 483 (1979) (Powell, J., dissenting). 
135 Liability in a negligence action is conditioned upon a proximate cause requirement estab-
lishing liability for foreseeable consequences of action. See W. PROSSER, J. WADE & SCHWARTZ, 
ToRTS (1988). 
136 See, e.g., Ammons v. Dade County, Florida, 783 F.2d 982 (11th Cir. 1986) (constitutional 
violation based on racially disparate levels of street paving, water distribution and storm-water 
drainage). 
137 See id. at 988 (discriminatory purpose requirement satisfied when foreseeable that alloca-
tion decisions would deprive black residents). 
138 See id. (enumerating factors that may be relevant in proving discriminatory purpose). 
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ronmental risk management, and comments that may reveal the 
mind-set of policy-makers. If lead exposure is the primary environ-
mental threat to the health of American children,139 it would be a 
legitimate equal protection argument that remedial attention at least 
should be akin to what comparable urgencies historically have elicited. 
Assuming that future sampling confirms the risks identified by 
preliminary data,140 the critical moment for constitutional assessment 
will be when the timing and scope of intervention are manifested. 
Logical factors in determining constitutional legitimacy would be the 
focus and means of abatement and resource allocation in support of 
such ends.l4l A limited response to a profound environmental problem 
disproportionately affecting significant numbers of minority children 
might denote deviation from historical patterns. Because racially dis-
proportionate impact by itself is insufficient evidence of a constitu-
tional violation,142 however, and modern discrimination is unlikely to 
reveal itself,143 problems of proof are likely to confound a strategy of 
rights vindication. Even with government policy or action to chal-
lenge, the barriers to and efficacy of constitutional relief establish real 
grounds for doubting the wisdom of a rights agenda as a primary 
option for remediation.144 
IV. ENVIRONMENTAL RISKS AND POLITICAL REALITIES 
Even if a connection between official discrimination and environ-
mental disparity were more proximate than the linkage between state 
139 See supra note 61 and accompanying text. 
140 Having completed Phase 1 of its Great Lakes study, the EPA's next step included actual 
sampling in high-incidence communities. PROJECT LEAP, supra note 27, at viii, 143. 
141 For a discussion of how environmental clean-up policy has developed, in connection with 
removal of toxic waste sites, see supra note 18 and accompanying text. 
142 See Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (dispro-
portionate effect by itself not constitutionally determinative). 
143 For a discussion of how modern discrimination is a function primarily of subtle methods 
and unconscious racism, see Lawrence, supra note 2. 
144 Because modern equal protection standards of review do not provide a friendly climate for 
challenging racial disparities in environmental risks, it may be tempting to consider the Thir-
teenth Amendment as an alternative rights strategy. By its terms, the Thirteenth Amendment 
provides that "(n)either slavery nor involuntary servitude ... shall exist within the United 
States." U.S. CONST. amend. XIII. Unlike the demands of the Fourteenth Amendment, the 
Thirteenth Amendment does not require a linkage to state action. Jones v. Alfred H. Mayer Co., 
392 U.S. 409, 441 (1968). Although precluding the institution of slavery on its face, the Thir-
teenth Amendment has come to be understood as also prohibiting the ''badges and incidents of 
slavery." Recent case law suggests a reluctance to construe those terms broadly. In Memphis 
v. Greene, for instance, the Court refused to equate a street barricade routing black traffic 
around a white neighborhood ''in any sense ... to the odious practice the Thirteenth Amend-
ment was designed to eradicate." 451 U.S. 100, 128 (1981). Still, precedent exists for under-
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action and racial differences in lead exposure, a traditional rights 
response may be a dubious strategy. The litigation process itself 
is time-consuming, expensive, and uncertain with respect to its even-
tual yield. Even litigative success comparable to the constitutional 
achievement of Brownl45 would probably be a triumph of theory 
rather than actual gain. A practical truth of Brown is that the actual 
parties to the action never experienced the relief they sought.146 Con-
stitutional vindication in Brown was preceded by two decades of 
courtroom activity147 and followed by resistance and eventual qualifi-
cation of principle yielding results that were limited in scope and 
duration.148 Even if not confronted with the same impedance that 
retarded desegregation, an emphasis on environmental rights still 
would encounter a profound legacy of judicial caution and reserve in 
dispensing constitutional relief.149 Moreover, unlike the circumstances 
of prescriptive segregation, government does not seem oblivious to 
the problem or unwilling to confront it. To the contrary, the EPA itself 
has drawn attention to the nature and distribution of lead contamina-
tion risks in the Great Lakes region150 and stressed "astounding" 
differences in incidence based upon race.151 
How sensitively and effectively the EPA or any government entity 
responds to racial disparity in lead exposure or other environmental 
risks is a matter that requires close monitoring initially through the 
political rather than through the judicial process. Having assessed the 
comparative dimensions of lead contamination and referenced other 
standing housing discrimination as a badge or incident of slavery. Jones, 392 U.S. at 409 
(upholding Congress' prohibition of private racial discrimination in the sale of housing). The 
decision affirmed the Thirteenth Amendment's pertinence to conditions that are a function of 
racial subordination. [d. at 442-43. Insofar as "racial discrimination herds men into ghettos," as 
the Court put it in Jones, "it ... is a relic of slavery." [d. Like Fourteenth Amendment criteria, 
standards of review under the Thirteenth Amendment demand proof of discriminatory or 
segregative purpose. A Thirteenth Amendment challenge to racially disproportionate environ-
mental risks thus would encounter identical problems of developing adequate proof of wrongful 
purpose and a proximate relationship between the historical causes of residential segregation 
and modern perils of pollution. 
145 Brown v. Board of Educ., 347 U.S. 483 (1954). 
146 See Donald E. Lively, Equal Protection and Moral Circumstance: Accounting for Consti-
tutional Basics, 59 FORDHAM L. REV. 485,514-15 (1991) (noting delays in achieving relief). 
147 For a discussion of the litigative assault on school segregation, see KENNETH RIPPLE, 
CONSTITUTIONAL LITIGATION § 4-4 (1984). 
148 See supra notes 141-45 and accompanying text. 
149 Typifying the model of restraint which has qualified the desegregation model is the ultimate 
goal of reverting authority from the courts to school boards. See Freeman v. Pitts, 112 S. Ct. 
1430, 1445 (1992). 
150 See PROJECT LEAP, supra note 27. 
151 [d. at 44. 
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data that establish a need for remedial action, the EPA now plans to 
sample dust and soil in some communities and improve the quality of 
its public information efforts.l52 For the ten cities with the highest 
number of children at risk, it has recommended on-site sampling and 
investigation to determine the actual extent of lead contamination.153 
Thereafter, the EPA will provide for "remediation of environmental 
sources of lead in one or two communities."154 Such abatement efforts 
will be primarily demonstrative. Since the cost of soil removal and 
paint replacement in all instances would likely be a remedial venture 
of enormous cost/55 the emphasis will probably be upon management, 
rather than elimination, of risks.156 Racial disparities in the federal 
government's choice of remedial tactics have evidenced themselves in 
accounting for other environmental risks. Superfupd cleanups in par-
ticular have been criticized for favoring risk elimination in predomi-
nantly white communities and risk management in predominantly 
black communities.157 Such patterns suggest a need for special atten-
tion to the development of remedial policy to ensure that it is both 
effective and even-handed. 
The problem oflead contamination, and disparity in the distribution 
of its risks, fits within a tradition of low-income and minority commu-
nities being afforded the least environmental respect.158 Extensive 
evidence indicates that the location of environmental hazards primar-
ily is a function of minimizing political and economic costs,159 Logic and 
experience suggest that remedial attention to environmental risks 
tends to be similarly driven.16o Challenges to the EPA's sensitivity 
toward environmental equity already have prompted it to adopt pro-
cedures "to ensure ... better characterization of risk across popula-
tion, communities, or geographic areas."161 The study of lead exposure 
in the Great Lakes region,162 with attention to comparative ethnic risk, 
indicates such a heightening of institutional awareness. So does the 
162 [d. 
153 [d. at viii and 143. 
154 [d. at viii. 
155 Turpin, supra note 65. 
156 [d. 
157 See supra note 18 and accompanying text. 
158 [d. 
159 Mohai & Bryant, supra note 92, at 7. Typically, polluting industry and disposal decisions 
follow a path of least resistance, which is created by low land values and less informed commu-
nities. [d. 
160 See supra note 18 and accompanying text. 
161 PROJECT LEAP, supra note 27, at viii. 
162 See id. 
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EPA's recent observation that environmental inequity is a function of 
"deeply rooted ... historical patterns of commerce, geography, state 
and local land use decisions and other socioeconomic factors that effect 
where people live and work."163 Despite such encouraging signs of 
enhanced institutional sensitivity, the ultimate test will be actual 
performance in accounting for the environmental risks. Although in-
tervention is still in the planning stage, methods contemplated so far 
raise questions about efficacy and focus. The EPA's public information 
efforts include development of a computer software program for dis-
tribution to local public health agencies and preparation of public 
service announcements with a minority spokesperson.l64 Neither 
method taps into more established and effective methods of commu-
nication information, especially to minority communities.l65 Such de-
fects in planning and potential execution suggest a need to augment 
sensitivity with real awareness of efficient modes for disseminating 
pertinent information. 
Communicative deficiencies may reflect inadequate involvement in 
strategic planning by persons with a record of participation or under-
standing of affected communities.166 High technology methods of dis-
tributing information may be impressive in appearance, but their 
utility is questionable when the message must penetrate barriers of 
illiteracy, unfamiliarity and inexperience. A logical source of input for 
the framing and focus of policy should be representatives of those 
communities and groups whose interests historically have been dis-
proportionately burdened or subordinated. Involvement by these in-
dividuals is particularly important for a political process that is not as 
closed as when segregation was challenged, and to test the commit-
ment to environmental equity now being articulated by institutions 
of governance.167 If the opportunity now presents itself for more ma-
ture political participation, the potential also exists for results of 
transcendent significance to the extent that progress might derive not 
from the limited function of constitutional supplicant but from a role 
of direct participation and influence. 
Significantly, development of a successful brokering model and 
function requires that legitimate concerns and grievances not be con-
163 See A. Brown, "Environmental Racism": Fact or Fiction?, 12 ENVTL. L. 1,1 (1992-93); 
Lavelle & Coyle, supra note 15. Both articles refer to perceptions that environmental policy 
shorts the interests of historically disadvantaged communities and groups. 
164 Turpin, supra note 65. 
165 See Lavelle & Coyle, supra note 17. 
166 See supra notes 20-22 and accompanying text. 
167 See supra notes 95-140 and accompanying text. 
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sumed entirely by a rights perspective. In addition to promising little 
in the way of return/68 a rights emphasis tends to result in manage-
ment of the problem by legal professionals at the expense of mean-
ingful community participation, growth, and responsibility.l69 Over the 
past decade, heightened awareness of racial imbalance in the distri-
bution of environmental risks has been a galvanizing factor in uniting 
disadvantaged communities and engaging them more effectively in 
the political process.170 Taking relevant circumstances and considera-
tions into account, it is apparent that litigation promises less in the 
way of short-term and long-term results than community education 
and attention to administrative and legislative processes.l7l Even if 
the problem is aptly characterized as a civil rights issue, the best 
solution is one that not only reckons with the pertinent risks and 
disparities but does so in a way that integrates historically excluded 
communities into the political process and enhances the quality of the 
system's responsiveness.172 
The problem of lead contamination probably presents a better op-
portunity for such multi-dimensional achievement than other environ-
mental problems characterized by racial disparities in risk distribu-
tion. Unlike the placement of a waste disposal site that must be 
reckoned with on a community-wide basis, lead contamination risks 
tend to be more amenable to personal management and aversion 
strategies in individual homes. In many circumstances, risk can be 
reduced by appropriate hygiene and protective measures.173 Collec-
tive action, however, may be especially effective in encouraging land-
lords to eliminate or reduce exposure risks. Organized pressure also 
should be directed toward state and local government to heighten its 
awareness of and support for cost-efficient methods of risk reduction. 
Some states and localities already have accessed or allocated re-
16R See M. Coyle, Lawyers Try to Devise New Strategy, NAT'L L.J., Sept. 21, 1992, at 88. 
169 See id. (discussing numerous incidents of organizing and strategizing in traditionally dis-
advantaged communities). 
170 Relevant circumstances include the hardened standards of review that largely preclude 
successful advocacy of a rights perspective. See supra notes 95-140 and accompanying text. 
171 See supra note 168. 
172 At the federal level especially, evidence exists that racial minorities have acquired political 
influence in Congress enabling them to broker legislation accounting for certain group interests. 
42 U.S.C. § 1973 (1988). This indicates a level of influence and strength sufficient to make a 
previously closed system responsive to basic minority concerns. Insofar as lead contamination 
can be understood as a general health problem, given the total numbers involved, potential may 
exist for coalition building comprehending not only minority representatives but legislators 
from heavily impacted areas such as the Great Lakes and Northeast regions. 
173 In addition to regular washing and cleaning, contamination risks outside can be reduced 
by use of barriers or ground cover. Turpin, supra note 65. 
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sources for managing risk. For instance, the states of Wisconsin and 
Minnesota and the city of Cleveland have obtained grants from the 
Department of Housing and Urban Development for lead abatement 
in low income housing.174 Wisconsin also has purchased high efficiency 
particulate air filters and distributed them to local health depart-
ments.175 
The filters, that remove lead particles which regular vacuum clean-
ers simply recycle, are then loaned out where needed. An immediate 
goal of interest groups or representatives should be ensuring that 
states and localities not competing for such resources, or effectively 
communicating risks and abatement methods to affected communi-
ties, devise appropriate strategies immediately. 
Reckoning with the realities of lead contamination, including the 
racial dimension of the problem, ultimately requires more attention 
to responsibility and self-determination than to rights. It is a hard 
truth that those with the highest risk of exposure also tend to be the 
most disadvantaged members of society with the fewest options for 
removing themselves from the risk. Insofar as rights strategies are 
limited and probably unproductive, leveraging the conditions of vic-
timization or disadvantage has little potential as a tactical option. 
Lead contamination presents an environmental risk especially ame-
nable to self-help remediation. Effective leadership, representation 
and activism on behalf of impacted communities likely will be charac-
terized not by rights rhetoric but by facilitation of efficient communi-
cation of and support for abatement methods. Given its traditional 
disengagement from environmental interests of disadvantaged or mi-
nority communities, government has a special responsibility to ensure 
that policies and decisions at least have factored the interests of all 
interested or affected concerns. 
It is a fundamental premise of a democratic system that minorities 
cannot prevail all or even most of the time. Group status, however, is 
an impermissible basis for disproportionate allocations of burden and 
risk. Management of constitutional equality interests thus became a 
primary judicial function during the middle part of this century, given 
the conscious exclusion of certain groups from the political process. 
The modern Court substantially has limited its role in accounting for 
such concerns and accordingly has diminished the possibility of re-
form as a consequence of equality claims. For disadvantaged commu-
nities traditionally underrepresented in the political process, achieve-
174 [d. 
175 [d. 
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ment and protection have become dependent more upon effective 
participation in the system rather than constitutional challenges to it. 
Effective strategizing to reckon with disparities such as those char-
acterizing the distribution of environmental risk, therefore, seem in-
creasingly a function determined not by choice but necessity. 
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APPENDIX A 
Numbers of Children Under 7 Years of Age in the Midwest 
Expected to Exceed 10 mgldL Blood-Lead Level in 1988 
Childhood Total No. African -American Hispanic 
City Population Exceeding Exceeding Exceeding 
Rock Island 4,910 461 103 17 
Moline 4,379 434 5 37 
Chicago 321,585 40,370 18,712 7,888 
Kankakee 3,461 289 87 3 
Peoria 13,368 1,306 354 24 
Bloomington 4,362 330 21 5 
Normal 2,430 26 2 0 
Champaign 3,979 168 34 2 
Urbana 2,359 154 10 3 
Rantoul N/A 
Springfield 9,716 554 76 4 
E. St. Louis 8,127 798 768 8 
Granite City 3,726 273 4 5 
Rockford 14,406 965 198 38 
Total State of Illinois 396,809 46,129 20,375 8,034 
(12%) 
Gary 20,855 831 652 69 
Hammond 10,522 1,059 92 100 
E. Chicago 5,073 660 189 275 
South Bend 11,441 1,084 207 26 
Mishawaka 4,149 225 2 2 
Elkhart 4,616 464 97 7 
Goshen 
Ft. Wayne 18,910 1,780 414 55 
LaFayette 4,146 243 5 3 
Kokomo 5,437 401 27 6 
Anderson 6,707 502 110 3 
Muncie 6,822 522 56 4 
Indianapolis 73,868 5,223 1,740 52 
Terre Haute 5,250 797 71 6 
Bloomington 2,775 141 7 2 
Evansville 12,444 1,248 135 7 
New Albany 3,598 258 13 2 
Total State of Indiana 196,612 15,439 3,817 619 
(8%) 
Saginaw 9,943 935 348 92 
Bay City 4,358 564 10 27 
Midland 3,834 45 1 1 
Muskegon 4,741 603 135 18 
Grand Rapids 20,064 1,942 486 99 
Lansing 15,251 955 128 75 
East Lansing 2,531 115 7 2 
Flint 19,923 1,446 581 38 
Detroit 134,680 19,142 12,409 555 
Ann Arbor 7,819 381 38 9 
Battle Creek 4,150 569 129 12 
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Childhood Total No. African-American Hispanic 
City Population Exceeding Exceeding Exceeding 
Jackson 4,588 748 119 15 
Kalamazoo 7,323 777 181 17 
Benton Harbor N/A 
Total State of Michigan 239,205 28,225 14,571 961 
(12%) 
Moorhead 2,401 61 0 1 
Duluth 8,299 1,284 9 5 
St. Cloud 3,577 206 1 1 
Minneapolis 29,884 4,611 379 59 
St. Paul 25,357 3,333 194 97 
Rochester 5,774 237 1 2 
Total State of Minnesota 75,292 9,732 584 165 
(13%) 
Toledo 38,143 4,515 1,157 182 
Cleveland 61,289 9,396 4,022 360 
Akron 23,644 3,161 694 20 
Lorain 8,962 465 53 70 
Canton 9,739 1,342 264 18 
Steubenville 2,002 160 25 1 
Wheeling N/A 
Marietta N/A 
Youngstown 11,968 1,884 673 64 
Warren 5,742 437 69 3 
Mansfield 7,180 688 90 7 
Lima 5,972 550 116 6 
Dayton 22,426 2,206 688 17 
Springfield 7,745 914 175 7 
Columbus 2,968 432 110 5 
Hamilton 7,217 728 77 6 
Middletown 4,467 281 31 1 
Cincinnati 38,829 5,415 1,939 41 
Total State of Ohio 313,139 35,797 11,165 837 
(11%) 
Eau Claire 4,250 247 1 1 
Wausau 3,017 284 0 1 
Green Bay 9,058 483 1 4 
Oshkosh 3,992 388 2 2 
Neenah N/A 
Milwaukee 67,871 13,878 4,225 781 
Racine 9,626 819 130 56 
Kenosha 7,927 494 19 22 
Madison 12,294 759 21 11 
Janesville 5,655 263 0 1 
Beloit 3,982 421 63 5 
LaCrosse 3,341 404 1 2 
Sheboygan 4,810 443 1 8 
Appleton 6,251 286 0 2 
Total State of Wisconsin 138,773 18,767 4,465 894 
(13.5%) 
Total Six States 1,359,830 154.089 55,247 11,513 
(11.3%) 
